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STATEMENT OF THE CASE 


Proceedings 


Appellant Walter E. Ashe was, as @ result of & jury 
trial, convicted on October 8, 1968 under a count of an 
indictment charging: | 

On or about October 14, 1967, within the 

District of Columbia, Walter E. Ashe carnally 

Imew and abused a female child named Mary I. 


Ashe, who was then under sixteen years of age, 
that is, about ten years of age. 


On December 6, 1968, judgment was entered against him 
with a sentence to imprisonment for ten (10) to thirty (30) 
years. 


He appeals from that judgment of conviction. 
Facts 


The ll-year-old prosecutrix, Mary Ashe, testified that 
once, and only once (Tr. 476), an act of carnel knowledge 
occurred between her and her father (appellant ) (tr. 463- 
475). It occurred, she said, on the night of October 14, 
1967 (Tr. 45), and four days later, on a date fixed as 
October 18, she spoke to a policeman (Tr. Koh, 507). on 


the same day, October 18, she was examined by @ physician 


at D.C. General Hospital (Tr. 79-98). 

On the night in question, she related, she was sleeping 
on @ folding bed in the front room of the Ashe's three-room 
pasement apartment at 1633 4th Street N.W. (Tr. 4o-46), when 
her father, appellant, picked her up and placed her into the 
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big bed where her mother, Willie Queen Ashe, and appellant 
had been sleeping (Tr. 47-50). She then went back to 
sleep (Tr. 50). Later, her parents got out of bed and 
started "fussing," after which her mother left the room 
(Tr. 51-55). She! next saw her mother the following morning 
(Tr. 61). On this night, her brother Walter was also in 
the Ashe's apartment, sleeping in the back room (Tr. 60, 
496). When her mother went out the door, her father was 
in bed with Mary (Tr. 449). 

She testified he then removed her pajama bottoms (Tr. 
464) and penetrated "the front part of my poay"” "down 


below" "at least some" (Tr. 474) with his sexual organ (Tr. 


469). From the time her mother left the apartment until the 
following morning, when he let her mother in the back door, 
Mary's brother Walter, Jr. was in the back room, asleep to 
the best of Mary's knowledge (Tr. 496). 

Mary testified that this had never happened to her 
before (Tr. 476). A few days after the event, in the Ashe 
apartment in front of her mother, she told a policewoman that 
her father had done nothing to her (Tr. 483, 485, 498). She 
had "no reason" to tell the policewoman this (Tr. 500), and 
a few days later, told a "Mr. Frank" Rinaldo at the police 
station "the truth.” (Tr. 500, 501, 507; 508). 

On October 18, 1967, Mary was examined at D. C. General 
Hospital by Dr. Dhevy Watana, a second-year resident 
pediatrician (Tr. 74, 79). The examination revealed no 


bruises, lacerations, or injuries of any kind to the external 


| 
genitalia, and a smear for sperm proved negative (tr. 82, 
83, 87, 91). Mary's hymen was not intact (fr. 92). The 
doctor could not determine whether penetration had 
occurred (Tr. 94). 

Corroboration of Mary's testimony concerning the corpus 
delicti was sought in the testimony of Walter, Jr., ~ ES 
year-old (Tr. 114). The government presented him as a 
witness allegedly corroborating the corpus delicti on two 
theories: (1) that he was an eyewitness to the charged 
offense, or (2) that, if not, his testimony suggesting the 
possibility of other acts of sexual misconduct between 
appellant and Mary showed @ "gisposition" on the part of 
appellant to commit such acts, and this "aisposition,” thus 
shown, would supply the legal requirement that the corpus 
delicti of the charged offense--penetration--be corroborated 
(Tr. 619). 

Walter had no testimony on the subject of penetration, 
but he said that one day: 


"My father got on my sister and went hump" 
(Tr. 313). 


At another point Walter said this happened seven seven times-- 
eleven at night and ten in the daytime (Tr. 364-366), And 
at other times, he would testify to such an occurrence and 
then say "I didn't see it," (Tr. 335)3 or, "I didn't see it. 
I was up on the couch asleep" (Tr. 358); or bg didn't see 


my sister or my father" (Tr. 328). 


Appellant, the father, testified that on the Saturdey 


night in question, he slept in the same bed with Mary the 
entire night (and, indeed, that he, Mary, and the mother 
frequently shared the same bed as a normal occurrence). 

On this night, he said, the mother spent the night elsewhere. 
He did not molest’ Mary (Tr. 588). The following Monday 
night, a policewoman came to the apartment (Tr. 594) and 
asked about his sleeping with Mary and "the connection" 

with his daughter (Tr. 587). Appellant asked Mary before 
the police lady "If I was in the bed with her doing some- 
thing nasty," and Mary denied it in the presence of the 


policewoman, her mother, @ Miss Burth who was temporarily 


living in the apartment, and the two Ashe boys (Tr. 593). 


Dr. Mauris M. Platkin testified that appellant, 
both on October 14, 1967, and at the time of trial, suffered 
from "passive aggressive personality, chronic alcoholism, 
with organic features, with sexual deviation" meaning that 
in addition to a passive-aggressive personality, appellant 
had developed organic damage to his brain as a result of 
excessive drinking over a long period of time (Tr. 543). 
Dr. Platkin testified: 

" | [if he acted in the way he was alleged to 

have done, this would certainly be an irrational 

act resulting from this condition of brain damage 

and this personality problem." (Tr. 545). 

Dr. Platkin calls brain damage a "defect" rather than @ 


"assease" although he said it "becomes equivalent" which one 


1/ Apparently the Dr. "Morris" Platkin who testified in Adams 
v. United States, No. 22,046 (D.C. Cir., May 8, 1969)- 
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calls it (Tr. 545). | 

Dr. Platkin's testimony was the only testimony on the 
subject of appellant's mental responsibility, and thus, was 
uncontradicted. He was called at the court's instance, 
after defense counsel advised the court that defendant aid 
not wish his counsel to raise the defense of eeanitye eas 
that there was substantial evidence of insanity. Defense 
counsel told the court "I ask your Honor to raise that 
defense" (Tr. 530). Defense counsel thereafter acted on 
behalf of the Court in examining Dr. Platkin (Tr. 531). 
There was no discussion of bifurcation, separate juries, or 
an instruction to the jury to disregard Dr. Platkin's testi- 
mony insofar as that testimony might corroborate Mary's 
testimony or otherwise persuade the jury that appellant in 
fact carnally knew Mary. 


ARGUMENT 


| 
| 
I. THE TESTIMONY OF THE PROSECUTRIX TO AN ACT OF 
CARNAL KNOWLEDGE WAS UNCORROBORATED AND THE » 
TRIAL COURT THEREFORE ERRED IN REFUSING TO 
GRANT A DIRECTED VERDICT FOR APPELLANT. 


The Court's attention is directed to the transcript, 
pages 3 through 8, comprising the trial court's voir dire of 
Walter, Jr. and ruling of competency. The Court's attention 
is further directed to the transcript, pages 104 through 
128-300 and pages 302 through 439, comprising the trial 
testimony of Walter, Jr. The Court's attention is further 


: | 
| 


airected to the transcript, pages 72 through 98, comprising 
the testimony of Dr. Dhevy Watana. The Court's attention is 
further directed to the transcript, pages 42 through 66 and 
pages 441 through 503, comprising the testimony of Mary Ashe. 
Finally, the Court's attention is directed to the transcript, 
pages 578 and 603, comprising the trial court's denial of 
defense motions for a directed verdict on the ground that 
the testimony of prosecutrix to an act of carnal knowledge 
was uncorroborated. 

A. The Trial Court's Ruling That Walter, Jr. Was 

Testimonially Competent Was Plain Error. 

The trial court has admittedly broad discretion in de- 
termining the competency of child witnesses to testify. See 
Beausoliel v. United States, 71 U.S. App. D.C. 111, 107 
F.2a 292 (1939); Doran v. United States, 92 U.S. App. D.C. 
305, 205 F.2d T17 (1953). The a@iscretion is, however, like 
other areas of discretion reposing in the trial court, bounded 
by rules which permit its exercise, in clear cases, to be 
tested on appeal: the child must understand the obligation 
to tell the truth and have the capacity to observe, to 
recollect, to understand, and to communicate. Beausoliel v. 
United States, 71 U.S. App. D.C. 111, 113, 107 F.2d 292, 294 
(1939)- 


Properly, the trial court examined Walter, Jr. on voir 


dire (Tr. 3-8). Over objection, and, appellant contends, 


improperly, the trial court ruled him competent as @ witness 


(Tr. 7, 8). His voir dire examination and his subsequent 
trial testimony show that he lacked substantial capacity to 
recollect, understand, and communicate truthfully. It was 
plain error for the trial court initially to rule him quali- 
fied, and he should have been excused and the jury instructed 
to disregard his testimony as it became increasingly apparent 
that he was simply unable to give sworn testimony and as the 


probability of prejudice resulting from his meandering, self- 


contradictory, untestable recitals mounted. 

The testimonial incompetence of this witness emerges 
clearly only by careful exanination of his testimony. Below 
are set forth some examples of his testimony which serve to 
4llustrate his lack of ability to understand, observe and 
report, and distinguish truth from falsity. Beyond these, 
the Court's attention is invited to his entire testimony, which 
contains many more examples of his testimonial incompetence: 


THE COURT: What grade are you in? 
WALTER ASHE, JR.: I am in the third grade. 
* * * 
THE COURT: How old are you? 
WALTER ASHE, JR.: Nine. 
* *& * 
THE COURT: How old were you when you started sehpolt 
WALTER ASHE, JR.: Sight. 
THE COURT: You started school when you were eight? 
(No response) (Tr. 4). 


Have you studied addition? 
What do you do when you study number work? 


Do you write numbers? 

Yes. 

What do you do with them? Do you just learn to write 
them? 

Add them up (Tr. 116). 


How many teachers have you got? 

One. 

Does the same teacher teach you everything? 
No, a different one (Tr. 121). 


Do you have a middle name? 
Walter Ashe, Jr. (Tr. 114). 


When you do reading what kind of reading do you do? 
Out of school. (Tr. 117). 


How many teachers teach you? 

I don't know their names. 

Do you go to different class rooms for each subject 

or do you have several subjects in one classroom and 
several in another? 

I stayed in this one after school let out (fr. 121). 


How many different class rooms do you go to when you 
first go to school? 

Scott Montgomery. 

Maybe you misunderstood my question. When you go to 
school you don't always go to the same classroom 
first, is that right? 

I don't go to the first classroom (Tr. 122). 


You do not? 

No. 

Do you go to different classrooms first on different 
days of the week? 

No (Tr. 123). 


Now, Walter, did you go to school all of last week? 
I don't know. 

Did you miss any days last week? 

Yes. 

How many days did you miss last week? 

Fourteen. 

Fourteen days last week? 

Yes (Tr. 427-428). 


Before yesterday, Walter, when was the last time that 
you saw your father? How long ago? 

I don't know. 

More than a week? 

No. 

Less than a week? 

No (Tr. 128-300). 


Last night. Did you sleep at home lest night? 
I don't know. 
You don't know where you slept last night? 

No. 

Was your mother wherever you slept last night? 
I don't know (Tr. 403). 


Walter, would you look at the lady over there “with 
the glasses on. If I told you her blouse was, green 
would I be telling the truth or a lie? 

The truth. 

So her blouse is green, isn't it? 

No (Tr. 410). 


JONES: .. - 
Sorry, Your Honor, this fell off the stand. | 
MR. JONES: 
eee did you see what happened then? 
Yes 

Was "this thin, £3) See was that a lie or the truth? 
A story (Tr. 


I didn't run in the alley. 
. - « You said you ran out into the alley. 1s that 


right? 
Yes (tr. 329). 


Now when you saw your father on top of your dister 
as you have told us about, where were you then, in 
the apartment or outside? 

Outside. 

And how did you see this, your father on top) of your 
sister? 

I didn't see it (Tr. 335). 


Now did you, Walter, at any time see both oe ‘them 
on the bed? 

I was out in the back yard (Tr. 316). 
| 

Now where was your sister when he said "Come here?” 
I don't know where she was. 

Did you see her when he said "Come here?" 

Yes. 

Where was she then? 

In the front roon. 

Did you see her move? 

Yes. 

Did you see her go from one place to another in the 
front room or around the front room? 

Place to another. 

Pardon? 

She went from the place to another. 

Where did you see her g0? 

She went-- 


THE COURT: Will you tell us again? We didn’t understand 
She went in the back room and then she came 
Walter, are you still talking about the same 
time or another time? 

THE WITNESS: Another (Tr. 321). 

The witness proved impossible to place at any single 
incident, so as to enable a testing of his ability to observe 
the events he said, variously, he did and did not see. When 
asked where he was, he testified variously: "In the back 
room" (Tr. 313); "I was out in the back yard" (Tr. 316); 

"T went in the alley” (Tr. 317); "In the house under the bed" 
(Tr. 318); "I was somewhere else" (Tr. 329); “In the bathroom” 
(Tr. 335); "Down the alley" (Tr. 333); "At the front door" 
(Tr. 330); "I went around the back" (Tr. 330). 

It is abundantly clear that Walter, Jr. lacked the ability 
to give sworn testimony in a matter of the seriousness of a 
trial on a felony charge. His testimony, itself, shows 
clearly that he could not qualify under the third test of 


Wigmore, quoted in Beausoliel v. United States, 71 U.S. App. 
D.C. 122, 123, 107 F.2d 292, 294 (1939): 


"(3) For the capacity of communication, as in the 
case of mental derangement (ante, § 05}, there are 
two elements to be taken into consideration: (2) 
There must be'a capacity to understand questions 
put, and to frame and express intelligent answers. 


{b)° There must be a sense of moral responsibility >— 


@ consciousness of the duty to s 
1 Wigmore, Evidence (2d ed. 1923) 8 § 506. 


Walter, Jr.'s testimony in its entirety evidences that 
he had no such capacity to understand questions or frame 
answers, and no such sense of moral responsibility. It was 
plein error for the trial court to rule him competent to 
testify. 


B. Even Assuming That Walter, Jr. Was Testimonially 
Competent, His Testimony Does Not Corroborate | 
The Charged Offense. 


1. Walter, Jr.'s testimony does not show him 
to have been an eyewitness to the commis-— 

The corpus delicti of the offense of carnal knowledge is 
penetration by the male organ of that of a female under the 
age of sixteen years. Mary testified that this, on a single 
occasion, occurred. If Walter, Jr.'s testimony tended to 
establish that, on this occasion he observed appellant on top 
of Mary under circumstances suggestive of intercourse, such 
testimony would serve to corroborate Mary's statement that 
the single, unlawful penetration charged had, indeed, occurred. 
However, the testimonies of Walter, Jr. and Mary, examined 
together and separately, conclusively negate such 4 hypothesis. 

It was initially the government's theory that Walter, Jr. 
could be established as an eyewitness to the event Mary 
described. However, Walter, Jr.'s lack of any grasp of the 
divisions of past time into days, weeks, months, and years 
and his inability to relate separate past events to eath other 
make it impossible to date the events he conflictingly 
described with relation to the charged offense. Moreover, 
most of his testimony concerned events allegedly transpiring 
in the daytime, while Mary's testimony was unequivocal that 
penetration by appellant had occurred only once--on the night 
of October 14, 1967 (Tr. 45, 46, 463-476). She further 
testified that to her knowledge, Walter, Jr. did not observe 


this event (Tr. 495, 496), and Walter, Jr.'s testimony does not 
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duplicate the details in Mary's testimony--the nighttime 
removal of Mary from the folding bed, the “fussing” between 
the parents, the mother's leaving the apartment--that would 


support an inference that Walter, Jr. observed this incident. 


Apparently recognizing this infirmity in its earlier 
position that Walter was an eyewitness to the offense, the 
government in its summation pursued an alternative theory: 


"The second aspect of corroboration that we are 
concerned with is Walter's testimony. . - - And, 
whether or not you choose to conclude that this hap- 
pened on the day of the actual offense or whether it 
hapvened another time, nevertheless, it tends to 
Show either that he actually saw it--that the two 
persons were in bed together engaged in the conduct 
that he described, or, in the alternative, if you 
choose to conclude that it came from @ different day, 
then it would tend to show /disposition/7 on the part 
of the defendant, only to be considered for this pur- 
pose, a continuing stage of mind, that he would have 
/@isposition/ to satisfy his sexual desires with the 

Se coer in this case, Mary Ashe." (Tr. 
19). 


Thus, even government counsel, at the close of all the 
evidence, in effect abandoned its eyewitness theory and, in 
effect, admitted that the evidence was that Walter, Jr. 
had not testified to observation of the acts comprising the 
corpus aelicti of the offense--the only offense--to which 
Mary testified. 


2. The testimony of Walter, Jr. concerning 
events other an. at described by 
does nee su ae thet desert or By 
us delicti of the October 14 offense 
ae ad. 


The record is devoid of evidence tending to show that a 


penetration occurred on any single occasion that was @ 
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subject of Walter, Jr.'s testimony. Mary's testimony was as 
| 


follows $ 
Q. Mary, I have just a few more questions to ask 
of you. Is this the only time this has ever 
happened to you, been done to you by your father, 
or has it ever happened before? 
A. First time. 
Q. This was the first time? 
A. Yes (Tr. 476). 
Walter, on the occasions (which must be taken to be 
occasions other than that testified to by Mary) when ne claimed 
to have seen (or, alternatively, not to have seen) the two 
lying down together, did not testify to anything that would 
establish that penetration, contrary to Mary's testimony, 
occurred on such occasions. There is thus, on this record, 
no testimony to any individual act of carnal imowledge corro= 
porated by independent direct or circumstantial evidence. 
Counsel for the government cited the cases of Bracey Vv. 
United States, 79 U.S. App. D.C. 23, 142 F.2d 853 cert 
denied, 322 U.S. 762 (1944) and Hodge v. United States, 
75 U.S. App. D.C. 332, 126 F.2d 849 (1942) to support: 
admissibility of Walter's testimony of uncharged misconduct. 
These cases, Miller v. United States, 93 U.S. App. D.C. 67; 
207 F.24 33 (1953)$ and the earlier case of Weaver v. United 
States, 55 App. D.C. 26, 299 Fed. 893 (1924) (aictum), do 
support the proposition that testimony to the effect of prior 
acts (like the act charged) between the same parties need not 
be excluded as immaterial and prejudicial "uncharged miscon- 
duct." They do not hold, expressly or by implication, that 


the corpus delicti of a specific sex crime, on a2 date certain, 
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can be deemed corroborated within the meaning of Ewing v. 
United States, 77 U.S. App. D.C. 14, 135 F.2d 633 (1942), 
cert. denied 318 U.S. 776 (1943), by testimony, itself 
uncorroborated, by one claiming to have witnessed a different 
act, ata different time, between the same two parties. 

In the case at bar, there was no evidence rising to the 
level of showing "prior acts between the same parties." 
Prosecutrix Mary testified there were no such acts. Walter, 
Jr.'s testimony, while strongly suggestive of sexual miscon- 
duct, does not establish occurrence of a penetration on any 
of the occasions he claimed to have observed (or not observed). 

The cases in this jurisdiction on the question of the 
corroboration of the corpus delicti required in a sex offense 
have invariably required, as a minimum, that there be inde- 
pendent evidence (from a source other than the prosecutrix) 
of circumstances in time and space surrounding the offense 
tending to support the complainant's statement that that 
particular offense did, in fact, occur. Coltrane v. United 
States, No. 21,843 (D.C. Cir. May 23, 1969); Allison v. United 


States, No. 21,862 (D.C. Cir. Feb. 17, 1969)$ Bailey v. United 
States, _ U.S. App. D.C. > 5 405 F.2a 1352, 1357 


(1968);" Borum v. United States, No. 20270 (D.C. Cir. Dec. 
21, 1967) at 7; Calhoun v. United States, ___ U.S. App. D.C. 
___> ___» 399 F.2d 999, 1001 (1968); Thomas v. United States, 
128 U.S. App. D.C. 233, 234, 387 F.2d 191, 192 (1967); 
Franklin v. United States, 117 U.S. App. D.C. 331, 334-35, 
330 F.2d 205, 208-09 (1964); Roberts v. United States, 109 


2/ The Coltrane opinion, at 5, indicates that certiorari was 
denied in this case on May’ 19, 1969. 
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U.S. App. D.C. 75, 77, 284 F.2d 209, 211 (1960), cert. denied 
368 U.S. 863 (1961); Wilson v. United States, 106 U.S. App. 
D.C. 226, 271 F.2d 492, 493 (1959); Walker v. United States, 
96 U.S. App. D.C. 148, 152, 223 F.2d 613, 617 (1955); 
Miller v. United States, 93 U.S. App. D.C. 67, 78, 207 F.2d 33, 
35 (1953); Kelly v. United States, 90 U.S. App. D.C. 125, 
129-30, 194 F.2d 150, 154-55 (1952); Mefuinn Ve United States, 
89 U.S. App. D.C. 197, 198, 191 F.2d 477, 478 (1951)s Ewing v. 
United States, 77 U.S. App. D.C. 14, 16-17, 135 F.2d 633, 
635-36 (1942), cert. denied 318 U.S. 776 (1943)s Kidwell ve 
United States, 38 App. D.C. 566, 573 (1912). See also Hughes v. 
United States, 113 U.S. App. D.C. 127, 129, 306 F.2d 287, 
289 (1962); Iyles v. United States, 20 App. D.C. 559 (1902). 
In none of the above cases was evidence suggestive of, 
but not rising to the level of proof of, other similar acts, 
at a different time, deemed sufficient to supply the legaliy- 
required corroboration. Rather, the above cases, to the 
extent they are affirmances, are replete with prompt and fresh 
complaint to friend, relative or the police (absent tere); 
crying and nervous excitation observed (absent here); mud, 
blood, semen, or twigs on clothing (absent here) 3 clothing 
torn or in disarray (absent here); genital injury, prapgese 
welts on the neck, semen in the vagina, venereal aisease 
(absent here); ground "considerably disturbed," broken locks 
on a door (absent here); and confessions, Soatiestonen susp 


cious statements and conduct by the accused (absent here). 


The closest case to this one which resulted in an 


15 


affirmance in this court is Miller v. United States, 93 U.S. 
App. D.C. 67, 207 F.2d 33 (1953), supra. It is, however, 
clearly distinguishable and, indeed, implies that testimony 
of past sex offenses does not constitute "csorroboration” of 
testimony to 2 charged offense. In that case, prosecutrix 
testified to a long course of conduct by accused, allegedly 
her father, of sexual abuse (in contrast with the testimony 
of prosecutrix Mary thet the instant alleged offense was "the 
first time."). As here, medical testimony showed only that 
her hymen was not intact. 

Unlike the instant case, there was testimony from 2 
welfare worker of incriminating statements by the accused; there 
was fresh complaint to the police, on the same day as the 
attack, by a crying prosecutrix (in the instant case, by 
contrast, both Mary and appellant testified that the statement 
first made to the police was a denial that such an offense had 
been committed against her). Unlike the instant case, the 
accused in Miller was apparently hiding in the vacant cellar 
of another house when police came to make the arrest, on the 
same day as the offense. 

In relying on the foregoing circumstances surrounding the 
offense, the court in Miller very pointedly did not claim to 


find “corroboration” of the corpus delicti in prosecutrix' 


testimony thet there had been prior acts. In the instant 


case, unlike Miller, the government relies exclusively on the 
confused and conflicting testimony of a nine-year-old as to 


supposedly prior. events other than the offense described by 
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prosecutrix, suggestive of sexual misconduct, but in no manner 


probative of penetration. The government's theory in this 


regard is circular and untenable. 

The defense motions for a directed verdict (Tr. 5195 603) 
should have been granted. 

WHEREFORE, the judgment of conviction must be reversed 
with instructions to enter a directed verdict of acquittal. 


II. THE COURT'S DECISION TO RAISE THE DEFENSE OF 
INSANITY IMPOSED ON THE COURT A DUTY TO PROVIDE 
PROCEDURES OR INSTRUCTIONS TO PROTECT APPELLANT 
FROM CONVICTION BASED ON AN INFERENCE FROM THE 
"CTRCUMSTANTIAL EVIDENCE” OF HIS MENTAL CONDI- 

TION THAT HE PROBABLY COMMITTED THE CHARGED 
OFFENSE, AND FAILURE SO TO DO CONSTITUTED CLEAR 
ERROR. 

The Court's attention is directed to the transcript, 
pages 529-539, comprising the trial court's ruling to raise 
the insanity defense, pages 540-584, comprising the testimony 
of Dr. Mauris Platkin, and Volume IV, pages 4 through 14 of 
the transcript, comprising a portion of the trial court's 
instructions. 

Appellant does not contest the power of the District Court 
to raise the defense of insanity over his objections. Whalen v. 
United States, 120 U.S. App. D.C. 331, 346 F.2d 812 (1965)s 
Overholser v. Iynch, 109 U.S. App. D.C. 404, 288 F.2d 348 
(1961), rev'd on other grounds, 369 U.S. 705 (1962). It 
exercised that power in the instant case at the suggestion of 
appointed trial defense counsel, who advised the Court that 


appellant, himself, did not wish to raise such &@ defense 
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(Tr. 530). Defendant gave, as his reason for not wishing 
to raise it, his innocence of carnal knowledge (Tr. 535). 
Defense counsel was directed to act "on behalf of the court” 
in eliciting the psychiatric testimony (Tr. 531). 

This altering of the usual trial responsibilities was, 
unfortunately, not accompanied by any discussion of 
bifurcation of the issues (before the same jury); of a sanity 
hearing before a separate jury in the event of conviction; 
or even of instructional guidance to the jury to disregard 
the psychiatric testimony in determining whether an act of 
carnal knowledge was committed by appellant. It is submitted 
that appellant's outright opposition to the insanity defense, 
based on his defense of "not guilty," cannot be taken as a 
waiver of any procedural safeguard to which he might have 
been entitled had he requested it in order to be able to raise 
an insanity defense without prejudice to his general denial. 
On the contrary, the failure of the trial court to take any 
steps to provide such safeguards constitutes plain error, 
requiring reversal. 


This Court has clearly recognized the potentially preju- 


dicial effect of expert testimony under the test of Durham v. 
United States, 94.U.S. App. D.C. 228, 214 F.2d 862, 45 A.L.R. 


2a 1430 (1954): 
"This court has recognized that substantial preju-- 


dice may result from the simultaneous trial on the 
pleas of insanity and 'not guilty.' The former 


3/ “I don't see why I would have to go to St. Elizabeths. 
I didn't do this to my daughter" (Tr. 535). 
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requires testimony that the crime charged was the) 

product of the accused's mental illness. Ordi- 

narily, this testimony will tend to make the ary 
elieve that he did the act.” Holmes v. 


te } 
States, 124 U.S.App. D.C. 152, 363 F.2d 281 (1966) 
(Emphasis supplied). 


The prejudice to appellant on his chosen "not guilty" 
defense herein from failure to bifurcate his trial or even, 
as a perhaps inadequate minimum, provide instructional safe- 
guards, is actual and plain. See Harper v. United States, 

122 U.S. App. D.C. 23, 350 F.2d 1000 (1965); Trest v. United 
States, 122 U.S. App. D.C. 11, 350 F.2d 794, Cert. denied, 

382 U.S. 1018 (1965). The jury which convicted him heard 

Dr. Platkin, without contradiction, testify appellant suffered 
from : 


"nassive aggressive personality, chronic alcoholism, 
with organic features, with sexual deviation" (Tr. 
| 


543) (Emphasis supplied). 
| 
They heard his conclusion that 


"And, not improbably he would be capable of the kind 
of acts with which he is charged" (Tr. 543). | 


The Doctor testified appellant's condition "is not incon- 
sistent" with the charged "sexual deviant acts"; that "Consider- 
ing his age, too, it is not at all improbable that he could 
have comitted this kind of act. It certainly relates to this 
condition” (Tr. 5+). 

In instructing on appellant's "not guilty" defense, the 
trial court advised the jury which heard this testimony as 
follows ; 

"Circumstantial evidence is testimony as to 


facts and circumstances which tend to show that the 
offense charged has been committed. 
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"In other words, circumstantial evidence is 
made up of proven facts which lead to a logical 
inference that the offense charged was committed 
and that it was committed by defendant. 


"Such conelusions may be drawn only if human 
experience shows that when certain facts are 
proven, certain other results will normally follow. 

"A simple example of circumstantial evidence 
is an animal track in the snow. If you see rabbit 
tracks you know a rabbit has been there just as 
clearly as if, in fact, you had seen the rabbit. 

"Both kinds of evidence, direct and circum- 
stantial evidence, have been introduced in this 
case. Both kinds of evidence are equally entitled 
to your consideration. 

"Sometimes the jury may consider the circum- 
stantial or indirect evidence more convincing than 
direct evidence" (Tr. Vol. IV, Pp. 9, 10). 

Under this instruction, the jury was permitted~--and, so 
far as it knew, duty bound--to consider Dr. Platkin's testi- 
mony to the effect that appellant was the type of person who 
could be expected to commit such an offense as "circumstantial 
evidence" buttressing the "direct evidence" testimony of 
prosecutrix Mary that he committed it. His alcoholic brain 


damage was, in effect, "an animal track in the snow” and the 


"other results" of carnal knowledge, the jury was told to 


infer, "will normally follow." There is more than a fair 
risk that his present conviction rests heavily on the psycia- 
tric testimony given by the Court's witness, Dr. Platkin. 
Under the circumstances of this case, there was on the 
trial court a plain duty to take steps, instructional or 
procedural, to protect appellant from conviction on such @ 


basis. Reversal is required. 


WHEREFORE, this case must be remanded to the District 
Court for a rehearing on the issue of guilt, with adequate 
safeguards against prejudice at such hearing as a result of 
testimony on the subject of appellant's mental condition. 


III. THERE IS NO EVIDENCE TO SUPPORT THE TRIAL 
FINDING OF MENTAL RESPONSIBILITY 4/ 
| 
The Court's attention is directed to the transcript, 
pages 540-584, comprising the testimony of Dr. Mauris | 


Platkin. 


As set forth earlier herein, the only testimony on the 


subject of appellant's mental condition and its relationship 
to the offense alleged in the indictment was that of Dr. 

| 
Platkin. His testimony was clear: 


") . .if he acted in the way he was alleged to have 
done, this would certainly be an irrational act | 
resulting from this condition of brain damage and 
this personality problem" (Tr. 545). 

Although government counsel cross-examined Dr. Platkin at 
length (Tr. 548-568), the thrust of his questioning was an 
attempt to establish appellant's disorder (1) was general 
behavioral control impairment, rather than specifically sex- 


related, (2) was more an impairment of inhibitional factors 


4/ The undersigned have advised appellant that this pore 
should be raised on appeal, and he has not objected, but 
neither does he espouse the insanity defense. Either of 
the two prior points raised in this brief could render 
this one moot, and for that reason, it is urged that the 
other two points be dealt with prior to the Court's con- 
sideration of this one. | 


than a compulsive force, and (3) did not render him under all 
conditions unable 'to distinguish right from wrong (Tr. 552- 
568). Cross examination elicited nothing undermining the 
basic testimony of Dr. Pletkin that (1) the defect--brain 
damage overlaid on a passive-aggressive personality--existed, 
and (2) that if the offense occurred, this disorder caused 
it. The Doctor did have an opportunity, on cross, to explain 
in some depth the dynamics of the impairment and his view on 
the nature of its productivity in allowing the release of 
primitive sex drives in the form of forbidden acts. 

This court has in the past declined to affirm a judgment 
of conviction where on the undisputed evidence, a finder of 
fact must as a matter of law entertain a reasonable doubt 
as to the mental responsibility of accused. Frigillena v. 
United States, 113 U.S. App. D.C. 328, 307 F.2d 665 (1962)s 
Isaac v. United States, 120 U.S. App. D.C. 261, 284 F.2d 168 
(1960); Douglas v. United States, 99 U.S. App. D.C. 232, 239 
F.2d 52 (1956); cf. Hartford v. United States, 362 F.2d 63 


(9th Cir. 1966). Although in the very recent case of Adams v. 
United States, No. 22,046 (D.C. Cir. May 8, 1969), in affirming 


@ conviction on conflicting psychiatric testimony, the 
statement is made that, 


"We have upon occasion refused to find that the 
government has not borne its burden even when the 
evidence of mental illness was uncontradicted” 
Adams v. United States, No. 22046 (D.C. Cir. 
Vay 8, 1969, at page 9), 


citing King v. United States, 125 U.S. App. D.C. 318, 322, 372 


F.2a 383, 387 (1967); cf. Hawkins v. United States, 114 U.S. 
App. D.C. 44, 46-47, 310 F.2a 849, 851-52 (1962); the cited 


cases will not support affirmance here. 

In King, supra, the showing both of disorder and of 
productivity was equivocal in comparison with the instant case. 
on the letter, one doctor in King testified the killing was 
"probably" and the other that it was "possibly" the result of 
the mental illness. King v. United States, 125 U.S. App. D.C. 
318, 323, 372 F.2d 383, 388 (1967). In the instant case, by 
contrast, Dr. Platkin testified unequivocally that: : 

"se he acted in the way he was alleged to have ones 

this would certainly be an irrational act resulting 

from this condition of brain damage and this person- 

ality problem." (Tr. 545) (Emphasis supplied) . 

In Hawkins v. United States, 114 U.S. App. D.C. Ws, 310 
F.2d 849 (1962), the same equivocation on roductivity is 
present: 


". . .During these psychotic episodes, he would not 
be responsible for his actions. 


"Tt is very possible, and even probable, that the 
crime was committed while Mr. Hawkins was temporarily 
psychotics however, we cannot, in retrospect, be: sure 
of this." Hawkins v. United States, 114 U.S. App. 

D.c. 44, 45, 310 F.2d CIS, 850 (1962). 
Moreover, the “large amounts of alcohol” necessary on the evi- 
dence to actuate Hawkins' predisposition to psychosis were 
proved absent at the time of the act. Id, 114 U.S. App. D.C. 
Wy, at 47, 310 F.2d 849, at 852. No similar evidence was 
adduced in the instant case. 

WHEREFORE, appellant's conviction must be reversed with 
instructions to enter a directed verdict of not guilty by reason 


of insanity. 
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CONCLUSION 


This case must be reversed with instructions to enter 
a directed verdict of acquittal, pursuant to point I above. 

Alternatively, this case must be reversed for a retrial 
on appellant's "not guilty" defense with appropriate safe- 
guards against prejudice from any insanity defense that may 
again be raised, pursuant to point II above. 

Even if not reversed on either of the foregoing grounds, 
this case mst nonetheless be reversed with a direction to 
the trial court to enter a directed verdict of not guilty by 
reason of insanity. 


Respectfully submitted, 


/s/ John C. Smuck 
jJonn ¢. Smuck 


/s/ Cecil A. Beasley, Jr. 
Cecil A. Beasley, Jr. 
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REPLY TO COUNTERSTATEMENT OF THE CASE ..--seeseseee 


ARGUMENT Ce ee ee eee SESH SEH HE EHOHHEHEH HSE SH SESSHSH OHSS 


I. The Appellee's argument that Walter, Jr. was 
competent to testify is without merit ...ccee 


II. Appellee's alternative theories on the 
subject of corroboration of Mary's testimony 
lack merit 


eco ereeeresesesresreseseeeeseeeeeeeeeee® 


Appellee's contentions with respect to the 
mental responsibility issue lack merit and 
lack support in the record ...--eeeecereccees 


CERTIFICATE OF SERVICE ...cscccccccccccrcccccceress 


REPLY TO COUNTERSTATEMENT OF THE CASE 


Appellee's counterstatement of the case and 


subsequent argument make the government's case in certain 
respects vaguer than it was, and contain certain apparently 
inadvertent errors, omissions, and supplementations of 
chronology in its narrative of the facts contained in the 
record. Appellee is, for example, unnecessarily i: By in 
speaking of events "during mid-October of 1967" and in 
beginning a narrative paragraph with the sentence: "On 
the day in question, Mary was asleep in the folding bed” 
(Emphasis supplied). : 
Prosecutrix Mary's testimony was unequivocal 
that the events concerning which she testified all occurred 
"late" (Tr. 48) on the night of Saturday, October wh, 1967. 
She had gone to bed (Tr. 46); her father and her mother had 
gone to bed (Tr. 47, 52); her brother was asleep in the 
back room where he stayed the entire night (Tr. 496). Mary's 
testimony was, further, that an event such as she described 
had never before occurred (Tr. 476). Mary's testimony in 
these respects was not vague. | 
Appellee's counterstatement recites: 


"Mary remained in her father's bed until the 
following morning (Tr. 447, 448). She did not 
see her mother again until the following morning. 
Three days after the incident, Mary spoke with a 
police officer, Sergeant Frank Rinaldo, whom she 
identified in court. (Tr. 433, 444) She then went 
to the hospital." 


This chronology omits Mary's first police inter- 
view, which was fixed by appellant as occurring on Monday 
night, October 16, two days after the alleged offense (Tr. 
593). Mary told a policewoman on this date, in the presence 
of Mary's mother, that appellant had not molested her (Tr. 
433). It was two days after that, on Wednesday, October 


18, 1967 -- four days "efter the inciden " that Mary spoke 


with the male police officer and went to the hospital and 
appellant was arrested (Tr. 508, 509). Mary's testimony 

as to three days was elicited by 2 request to approximate 
(Tr. 445); the officer's testimony indicates he was refresh- 
ing his recollection by contemporaneous notes and testifying 
to precise dates and times. 

The counterstatement edits out of Walter, Jr.'s 
testimony concerning events "a few days" before appellant's 
departure certain statements which, it is submitted, are 
important in determining whether this is "eyewitness" testi- 
mony corroborative of Mary's charge. Notable among these 
are that rather than picking up Mary from the folding bed 
and placing her in the big bed, her father told her to come 
here, and she did (Tr. 316) and that the events pegged to 
the "few days" statement are identified as occurring not 
"late at night" but, repeatedly, in the "daytime" (Tr. 331, 
335, 336, 343). 


ARGUMENT 


I. The appellee's argument that Walter, Sr. was. 
competent to testify is without merit. 
After stating correctly the scope of appellate 
review of trial determinations respecting the competency 
of witnesses, appellee's brief adduces four "pactors" to be 
kept in mind in measuring his competency : 
1. His fear of the accused, 
2. His inarticulateness and inability to deal 
with abstracts, particularly time, 
3: The size and occupants of the courtroom, and! 
* goeial and psychological problems" any boy 
would experience in testifying against his 
father concerning a sex act against @ sibling. 
These four factors identify possible reasons why Walter, Jr. 
could not give competent testimony. Appellant's brief did 
not attempt to go behind the testimony itself and ascertain 
@ possible explanation for its inane, contradictory, 
ineredible quality. It is difficult to do so on this record. 
Factor 1, his fear of beatings by the accused (Tr. ho5, 426) 
could demonstrate a motive for him to testify in a manner 
that he felt would insure continuation of his father's 
incarceration, but would not explain his testifying one 
minute to improper conduct by his father, and the next 
minute denying that he had seen such a thing -- which he 
repeatedly did. Factor 2 is nothing more than @ symptom of 
his incompetence, a warning fleg which the trial court 
should have heeded and acted upon, but did not. Factor 3 is 


underminfed by the fact that, interrogated in the privacy of 


chambers, Walter, Jr. gave the trial court the answer 
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"Right" (which the Court recognized as & wrong answer ) 


(Tr. 4) when the correct answer was apparently "I don't 


know." Pactor 4, psychological disturbance arising out of 
the nature of the case, is pure speculation, but the rules 
governing competency of deranged persons on the one hand and 
of children on the other are not sufficiently dissimilar to 
make necessary any distinction between the effect on his 
competency of his age and the contribution of his 
"psychological problems," whether the latter resulted from 
his being called upon to testify, or from some other cause. 

Walter was unable, even in response to friendly 
leading questions posed by the able Assistant United States 
Attorney, to give a consistent, chronological narrative of 
@ series of past events observed. It was impossible to 
obtain from him a real, substantial picture of actual 
events transpiring in time sequence. When it would appear 
that such a picture was beginning to develop and the United 
States Attorney would return to some reference point such as 
Walter's seeing appellant in bed with Mary or Walter's run- 
ning into the alley, Walter would simply demolish his 
previous statement by saying he did not see the two in bed 
or he did not run into the alley. When asked whether 4 
given event occurred before or after another, he would at 
one point say "before", at another "after" and at another, 
deny that either or both events occurred at all. 

Appellee devotes a short discussion to each facet 


of the "Wigmore trilogy" -- ability to observe, to recollect, 
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and to recount truthfully -- and concludes, as to each 
element, that Walter, Jr. met the test. Appellant cannot 
shoulder the burden of locating precisely the short circuit 
in Walter, Jr.'s mind that deprived him of testimonial 
competency. It might be in his intake, his capacity to 
observe and rationally assimilate the substance of hia 
observation. It might be in a distortive quality of nis 
memory. It is clearly, to some extent, located in his 
ability to interpret the questions, as evidenced by his 
many unresponsive answers. It may be that his mind has 
recorded a clear picture of past events, but his output is 
garbled by a lack of ability or motivation to make a series 


of truthful and meaningful statements. 


The appellee cites certain pages of the record 
(Tr. 324, 325, 318) as showing that at various points he 


was precise about what he saw and did not see, and asserts 
"In the main, Walter's testimony was responsive and cogent." 
Appellee, from its page citations, evidently finds Walter's 
testimony "precise, responsive, and cogent" when he testified 
in accordance with appellee's position, and not so cogent 
when he testified adversely (Tr. 328, 335, 337, 358). 
Appellee's unfounded assertion that appellant's 
case rests upon "approximately 20 asserted inconsistencies" 
plus the "disservice" of failing to set forth explanatory 
matter is unworthy of extended discussion. On the number 


of inconsistencies, it should suffice to quote from | 
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appellant's brief, at 7: 
"Beyond these, the Court's attention is invited 
to his entire testimony, which contains many more 
examples of his testimonial incompetence." 

The lack of merit in the "disservice" accusation is patent 


from the fact that counsel for appellee has not considered 


the leading questions and responses involved in the "full 


portions of the colloquies" of sufficient rebuttal value 


even to include them in its own brief. 


II. Appellee's alternative theories on the subject 
of corroboration of Mary's testimony lack merit. 
It is difficult to ascertain from Appellee's brief 
just which, and how many, alternative theories it is 
pursuing on the issue of corroboration. At least four 
separate arguments emerge, with the possibility of a fifth. 
Appellee is at least arguing: 


1. Corroboration of Mary's testimony is not 
required, or, alternatively, 


2. Walter's testimony as to the daytime incident 
"a few days" prior to appellant's departure 
was eyewitness testimony to the nighttime 
offense described by Mary, or alternatively, 


One of the "other acts" which Mary denied, 
some of which allegedly occurred at night, 
but as to which no time was fixed, was the 
October 14 offense, or alternatively, 


4, The fact that Mary's hymen was not intact four 
days later, on October 18, is sufficient 
corroboration. 

Appellant is uncertain whether appellee is also urging the 


theory it pursued at trial: 


Walter's testimony to the “other acts of 
misconduct” which Mary denied occurred 
corroborates Mary's testimony that the 
charged offense took place. 

It is difficult to believe that appellee is 
sincerely advancing each of these scattergun arguments as 
@ legal basis for affirmance of the conviction in this 
case. Two of them -- theories 1 and 4 -- were specifically 
disavowed by appellee at trial and are now raised for the 
first time on appeal. The very number of legal and factual 
theories presented or suggested by appellee is persuasive 
that appellee has no great faith in any single one of them. 
This lack of faith is fully justified; each of the theories 
is totally lacking in merit, record basis, or support in 
legal precedent. | 

Contention 1, that corroboration is not required, 
asks the Court to decline to follow Ewing v. United States, 
TT U.S. App. D.C. 14, 135 F.2a 633 (1942) and the legion 
of cases decided in accordance with it. Two grounds are 
advanced for this contention. The first ground is that 
Mary's testimony is uniquely or unusually trustworthy; the 
second, that public policy requires an exception to Ewing 
be carved out for "incestuous carnal knowledge cases.'" 

If Mary's testimony is in any respect unique or 
unusual it is unusually untrustworthy as the eeettnony, of 
& prosecutrix in @ sex case and unusually in need of 


corroboration to form the basis of a conviction. Two days 


after the alleged event, in the familiar surroundings of her 
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home and in her mother's presumably reassuring presence, 
she flatly told a policewoman that no sexual molestation 
occurred. This is her first utterance the record reveals 
on the subject. The Court cannot know what pressures, 
wheat influences, what suggestions from others were brought 
to bear on her between Monday and Wednesday, when, at the 
police station, Sergeant Rinaldo obtained from her @ 
written statement sufficient to- warrant an arrest for 
carnal knowledge. At trial, in order to elicit from her 
testimony as to carnal knowledge, counsel for appellee 
found it necessary to present her with that statement and, 
in effect, suggest to her to testify under oath to a 
recollection that the events therein described were true 
(Tr. 463). That she did so with reluctance and embarrass- 
ment was the subject of a jury argument that the event 
took place, but her reluctance and embarrassment could 
equally stem from guilty knowledge that it was a fabrica- 
tion and that her statement of Monday, October 16, 1967, 
was the real truth. 

The request for an exception to Ewing for 
"incestuous carnal knowledge cases" because the corrobore- 
tion requirement would "virtually preclude almost any 


prosecution for that offense" is, to borrow an adjective 


phrase from appellee, "patently absurd". Since Ewing, 


"incestuous" carnal knowledge cases have been successfully 


prosecuted in the District of Columbia without such an 
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exception. E.g., Miller v. United States, 93 U.S. App. 
D.C. 67, 207 F.2d 33 (1953). An utterance by prosecutrix 
soon after the event while in an emotional state, or other 
of the numerous "circumstances in proof,” some of which 
are ernmeratedi=” in appellant's brief at page 15 are 
likely to be present in such cases. Their absence from 
the record very properly should and does, create the legal 
doubt that under Ewing precludes conviction. | 
Theory number two, that Walter's testimony to a 
daytime incident "a few days" prior to appellant's leaving 
home constitutes eyewitness testimony to the Saturday night 
event Mary described, is unreasonable. Walter's testimony 
that it was daytime was one of a rather small number of 
declarations he repeated at various points in a consistent 
fashion. Mary testified that it was "late" on the night of 
October 14, and that she and the family, including walter, 
Jr., had retired. Walter's testimony was that appellant 
called Mary over to him, and Mary complied. Mary's was 
that appellant lifted her out of the folding bed where she 
was sleeping and physically placed her in the big bed, where 
she then went back to sleep. Mary testified to fussing 
between the parents and the mother's departure; Walter did 


not. Walter testified to slapping and crying; Mary did not. 


1/ They are enumerated not "triumphantly," but rather, 
demonstratively, to show the breadth of evidentiary 
alternatives available to the prosecution for the purpose 
of proving a sex offense in accordance with the dictates 


of Ewing. | 
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Walter also testified to a high level of activity on his 
part, going in and out of the house, around the house, 
into the alley, drinking water, going to the bathroom, 
etcetera -- clearly a daytime level of activity. There 
is simply no way a finder of fact could possibly conclude 
that this recital by Walter of events supposedly "a few 
days" prior to October 18, 1967, was eyewitness testimony 
to the transaction Mary swore took place once, and only 
once, "late" on the Saturday night of October 14, 1967, 
after the family had retired. 

Theory number three, that one of the “other 
acts" Walter described (which Mary denied occurred) was 
the October 14 offense Mary described is pure speculation. 
In this connection, it should be noted that appellee, itself, 


says only that "The jury might reasonably" have gone on 


such @ theory. Indeed, the jury may well have engaged in 
such speculation to convict appellant, but this appeals is 
concerned with the legel requirement under Ewing of corrobore- 
tion. Appellee's brief does not even tell the Court what 
page of the transcript contains the eyewitness testimony 
to the offense, if it is not the "daytime" offense described 
and discussed at length. 

Theory number four is that the fact that Mary's 
hymen was not intact on October 18, four days after 
October 14, is sufficient corroboration. It is meritless, 


and appellee so recognized at trial. This circumstance 
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proves only that, assuming she was born with a complete, 
intact hymen, it became perforated at some point during 
the ten-year course of her life up to that time. The 
only significant feature of Dr. Watana's testimony tis the 
absence of bruises, injury, or visable irritation at the 
place where Mary testified appellant had "hurt" (Tr. 470) 
her four days earlier, but what that corroborates is | 
appellant's testimony of his innocence. 


Theory number five, if appellee has not abandoned 


it, to the effect that testimony by Walter concerning | 


events Mary testified did not occur corroborate Mary's 
testimony concerning the events of October 14, 1967, has 
been sufficiently dealt with in plaintiff's principal brief. 


III. Appellee's contentions with respect to the 
mental responsibility issue lack merit and 
lack support in the record. 

Appellant's brief contains two points, in addi- 
tion to the initial point that Mary's testimony was 


uncorroborated by substantial evidence tending to show that 


the act to which she testified took place. The first of 
these is that the jury was permitted to consider as : 
corroboration of Mary's testimony, in determining whether 
appellant perpetrated the carnal knowledge offense charged, 
the testimony of Dr. Platkin that in his opinion appellant 
was an alcoholic, brain-damaged sex deviate entirely capable 
of such an act. The second issue, which Overholser ve iynch, 


ae 


109 U.S. App. D.C. 404, 288 F.2d 388 (1961) makes clear is 
an issue strongly affected with the public spe and 
not just a tactical alternative for an accused or his 
lawyers to accept or reject at will, involves the question 
whether there is in the record any evidence to support 2 
verdict adverse to appellant's innocence, other than a 
verdict of not guilty by reason of insanity. Since the 
second of these points appears to be sufficiently covered 
in the principal briefs of the parties to this appeal, this 
brief will reply only to the appellee's comments on the 
second point raised in appellant's principal brief. 

At the outset appellant is met with the contention 
that the trial court in fact did instruct the jury that the 
psychiatric testimony of the Court's witness was not the 
circumstantial evidence -- the “rabbit track in the snow" -- 
the jury could and must rely upon to determine if the 
charged act occurred. Appellee makes the statement: 

"Judge Green plainly instructed the jury 

that evidence of insanity was not to be considered 
until the jury had made a determination as to 
whether appellant committed the acts charged." 

Immediately on the heels of this startling allega- 
tion comes a quotation of tvo instructions given by the 


trial court on the question of insanity, neither of which 


2/ "Society has a stake in seeing to it that a defendant 
who needs hospital care does not go to prison." Over- 
holser v. Iynch, 109 U.S. App. D.C. 404, 409, 285 F.2d 
388, 393 (1961) 
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contains even a hint of direction not to consider the 
psychiatric testimony as corroborative of Mary's story. 

The first instruction quoted tells the jury that if they 
find appellant did the act, they must determine the insanity 
issue. This is eminently correct. The second tells the 
jury that if they find the act not proven, they do not have 
to resolve the insanity issue. This is, likewise, correct. 
Appellee fails to quote language, or cite a page in the 
transcript supporting its incorrect assertion that Judge 
Green instructed the jury not to decide whether appellant 
did the act on the basis of Dr. Platkin's testimony. In 
fact, as demonstrated in appellant's principal prief, the 
instructions given on the subject of circumstantial ciiaence 
clearly were broad enough to include Dr. Platkin's testi- 
mony as one of the "rabbit tracks" the jury was required 

to consider on the question whether the act was committed, 
and there is nothing in the instructions appellee now quotes 
could possibly have made a single juror feel epsolved prom 
that requirement. : 


Appellee's next line of defense is waiver. It 


| 
is contended that appointed counsel had the duty to request 


ate! and that this duty was not lifted from his 
shoulders by the Court's action in raising the defense of 
insanity at the suggestion of appointed counsel, but over 
the protests of appellant personally. Appellant agrees that 
the trial court in taking "the burden off your shoulder” 
(Tr. 532) did not relieve appointed counsel of the obliga- 
tion to seek a safeguard for the fairness of the trial on 
the question whether appellant committed the act. It is, 
however, @ possible partial explanation of appointed 
counsel's failure to request some form of procedural or 
instructional relief. 

The two persons in the courtroom who were sharing 
the various burdens involved -- the trial court and 
appointed counsel -- are chargeable with knowledge of the 
existence of procedures whereby eppestentaenerecoe wish 
to defend on the basis of his own siepocnees could be 
preserved without the certainty of prejudice from testimony 
that he was the kind of person who would likely have 


3/ This contention is made only with respect to relief in 
the form of bifurcation of issues or juries. Assuming 
the jury capable of the mental gymnastics involved in 
following an instruction to erase from its mind, in 
determining whether appellant committed a sex act, testi- 
mony by an expert that he is the kind of person that 
would commit’ such an act, appellee's waiver contention 
would logically apply to instructional relief as fully as 
to bifurcation. Appellant will treat appellee's brief 
as arguing waiver as to form of procedural relief 
from conviction on the basis of the psychiatric testimony 
of a propensity to commit the charged act. 


4/ "I don't see why I would have to go to St. Elizabeths. 
I didn't do this to my daughter" (Tr. 535). 
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committed the act. There is nothing to show that appeITant 
personally was aware of the existence of such procedures, 


and it is extremely doubtful that he wes. His objection 


did not want to go to St. Elizabeths. When he so stated, 
the court and appointed defense counsel both should have 
been on notice that procedural safeguards would be neces- 
sary to allow his assertion of innocence to be resolved 
without recourse to testimony that he was a brain-damaged 
sex deviate who was likely to do acts such as that charged. 
Only thus could the overwhelming social interest requiring 
airing of the mental responsibility issue be satisfied 
consistently with his personal right, which he personally 
attempted to assert, to go to the jury on the question of 
guilt or innocence alone. 

In defending the adequacy of appellant's trial 
representation at this point, appellee advances, in footnote 
15, @ hypothetical tactic appointed counsel may have been 
following for the purpose of obtaining a "compromise" ver- 


dict of not guilty by reason of insanity. It is extremely 


difficult for the undersigned to follow the reasoning 


| 
5/ This hypothetical tactic is premised on a “strong case" 
for the government and nothing but a "bare denial" by 
appellant -- premises rendered shaky indeed by the 
corroboration of appellant's denial by prosecutrix her- 
self only two days after the alleged act, and by the 
government's current tenuous groping for some sliver of 


admissible corroboration of her trial testimony in the 
record. 


appellee imputes to appointed trial defense counsel in 
connection with this hypothetical tactic. Aside from that, 
and more importantly, such reasoning would not constitute 
"legal representation." Appellant is a person, sui juris. 
He is certified competent to stand trial and participate in 
his own defense. He said he was innocent and did not want 
to follow a course calculated to lead to a verdict of not 
guilty by reason of insanity. If the mind of appointed 
defense counsel wandered, in silence, the labyrinthine path 
appellee suggests and arrived at a deliberate decision to 
waive legal safeguards this Court has declared are available 
for the trial of the question whether or not appellant, 
personally, committed the act charged, counsel was not 
acting on appellant's behalf. Such a decision was not con- 
sistent with any agent-principal, attorney-client relation- 
ship. On such @ hypothesis, appellant was patently not 
afforded at trial the adequate representation to which he 
was entitled. 


Appellee principally relies on the case of 


Harried v. United States, U.S. App. D.C. > 389 F.2a 


281 (1967), although it devotes no space to any discussion 
of that case. A careful reading of Harried is convincing 
that the real basis for the holding in that case was the 
presence of compelling unrebutted evidence of guilt aliunde 
the psychiatric testimony of his homicidal tendencies. The 


majority opinion state two bases for rejection of an issue 
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somewhat similar to that at bar. The first is, as appellee 
here urges, waiver. Counsel was silent on the question of 
bifurcation although insanity was injected over accused's 
objection. Without discussion of the obvious adequacy-of- 
representation issue involved when, over an accused's per~ 
sonal protests on grounds of innocence, insanity is injected 
and counsel makes no request for procedural safeguards, the 
majority imputes counsel's failure to accused. However, 
from the balance of the opinion it can be ascertained that 
there was no valid argument to be made for acquittal, and 
thus no substantive legal right to be safeguarded by 
bifurcation or other steps. Since counsel was unprepared 
on the record in Harried to argue any theory of irmovence or 
to urge acquittal, except on the basis of insanity, it was, 
in effect, a one-issue trial and there was nothing to 


bifurcate. 


Unlike appellant in the instant case, Harried 


"staked all on the insanity defense." 


"He took the stand to deny his guilt but his tes- 
timony substantially corroborated that of the 
Government's witnesses. Indeed it was in part 
the lack of any real defense on the merits that 
influenced the trial judge to exercise his dis- 
cretion to interpose the insanity issue. .. «| 


“Where there is no 'defense! beyond putting the 
Government to its proof, we fail to see how there 
can be prejudice to the defense on the merits due 
to failure to bifurcate." Harried v. United States, 
as U.S. App. D.C. ——-) 389 Feed 281, DOr (1967). 

It seems clear that the situation was one where the evidence 


| 
adduced against Harried, aliunde the psychiatric testimony, 


=I7— 


was so overwhelming as to be practically unrebuttable, and 
that Harried's testimony from the stand was, in its denial, 
Sneredible as a matter of law, and in its other respects, 
corroborative of the charged act. These words cannot be 


read as requiring some "defense" in the nature of an 


“erfirmative defense” such as alibi, as essential to a 


showing of prejudice. Where there is such @ "defense," the 
risk of prejudice from psychiatric testimony to @ criminal 
propensity is obviously less -~ not greater -- than when 

the "defense" is based on the uncertainty of the Government's 
proof of the corpus delicti coupled with the accused's 
explanation of his innocent presence. Sufficiency of proof 
before the jury of the corpus delicti, in this case, unlike 
Harried, was a very "real defense on the merits." It was 
litigated vigorously before the jury, and it has given rise 
to an appellate issue as to the legal sufficiency of the 
evidence to support the finding the jury, in fact, reached. 
The question whether the charged act occurred hung 
delicately in the balance before the jury based on all the 
evidence, exclusive of Dr. Platkin's testimony, and convic- 
tion was by no means a foregone conclusion. Into that balance 
was thrust, over appellant's personally-voiced objection, 
psychiatric testimony that appellant was the type of person 
who, indeed, might well have perpetrated the acts Mary 
related. The prejudice resulting is not @ mere "risk" of 
prejudice or "possibility" of prejudice. It is clear and 
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actual prejudice and requires reversal. 
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